…a person shall not be guilty of an offence under the law relating to abortion when a pregnancy is terminated by a registered medical practitioner if two registered medical practitioners are of the opinion, formed in good faith-(a) that the pregnancy has not exceeded its twenty-fourth week and that the continuance of the pregnancy would involve risk, greater than if the pregnancy were terminated, of injury to the physical or mental health of the pregnant woman or any existing children of her family; or (b) that the termination is necessary to prevent grave permanent injury to the physical or mental health of the pregnant woman; or (c) that the continuance of the pregnancy would involve risk to the life of the pregnant woman, greater than if the pregnancy were terminated; or (d) that there is a substantial risk that if the child were born it would suffer from such physical or mental abnormalities as to be seriously handicapped. In Scotland, then, it seems that prior to 1967, abortion was lawful at common law up until birth provided that there was no wicked intent, and that demonstrating "therapeutic intent"
(life-saving or otherwise) would be one way of establishing lawfulness. After Bourne, therefore, it might be said that Scots and English law had arrived at roughly the same place via different routes, 16 at least as far as non-viable foetuses and embryos were concerned: it was lawful in both jurisdictions to abort them in order to avoid danger to the woman's life or health.
In relation to viable foetuses, however, the jurisdictions differed considerably. Scots law made no special provision in relation to late-term foetuses, meaning that they too could be aborted lawfully as long as there was no wicked intent. By contrast, under the 1929 Act in England and Wales, the abortion of a "child capable of being born alive" (a capacity which was presumed at twenty-eight weeks' gestational age) 17 
D. CONCLUSION
It should be acknowledged that as things stand there is no evidence of either government being receptive to demands for decriminalisation, and in the aftermath of the "Brexit" vote on 23 June 2016, it seems very unlikely that either parliament will have time in the near future to 23 SA 1998 Sch 5, part 2, head G2.
